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In The 


Ittt&it States (Hour! of Appeals 

Foe the District of Columbia Circuit 


No. 10,602 


Samuel Gordon, trading as Red’s Garage, 

Appellant . 


v. 


Charles B. Sullivan, Jr.., Trustee in Bankruptcy, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


1 . 

JURISDICTION 

This court has jurisdiction of this appeal under the Act 
of June 22, 1938, c. 575, sec. 1, 52 Stat. 854, 11 U. S. C. A. 
47. 

2 . 

STATEMENT OF THE CASE 

On July 18, 1949, upon the petition of creditors, Mc¬ 
Carthy Decorating Company, Inc., a corporation, was duly 
adjudicated bankrupt (App. la to 4a) The order of ad¬ 
judication was entered July 21,1949 (4a to 5a). The bank¬ 
rupt duly filed its schedules of assets and liabilities (App. 
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5a-6a). On the schedule designated “A-l”, which pur¬ 
ports to be a list of the creditors having priority, the 
bankrupt listed Samuel Gordon, trading as Red’s Garage, 
appellant, as a creditor “having priority for auto re¬ 
pairs”, amounting to approximately $600.00 (App. 5a). 
Gordon is a garageman in the District of Columbia, with 
whom, in June, 1949, the automobile in question, property 
of the bankrupt, had been lodged by its president for re¬ 
pairs (App. 8a). Each schedule is signed in the name of 
the bankrupt by Daniel J. McCarthy, its president (App. 
5a to 6a). Finally, the entire group of schedules was 
verified by the oath of the president on August 2, 1949 
(App. 6a). 

6n July 26, 1949, upon the petition of Samuel M. Green- 
baum, Receiver in Bankruptcy, 1 a rule to show cause was 
laid upon Gordon, the appellant, to show cause why he 
should not be required to turn over to the Receiver the 
automobile in question (App. 7a). 

On the return day of the Rule, the appellant, Gordon, 
having then physical possession, asserted a lien for re¬ 
pairs, as prescribed by the D. C. Code 1940, Sec. 38-203 
(App. 8a). The Referee entered upon a hearing to 
determine the respective claims, and duly filed a memo¬ 
randum in which he embodied the findings of fact and con¬ 
clusions of law (App. 7a-14a). 2 

There was evidence that the automobile remained with 
Gordon for about a week, and though not completely re¬ 
paired, because of lack of certain materials, was neverthe- 


1 A motion of the Trustee in Bankruptcy that he be substituted 
for the Receiver as appellee is now pending. In this Brief, 
reference hereinafter is made only to the trustee, as the entire relief 
is sought against the trustee only. 

2 The hearing before the Referee was not reported nor tran¬ 
scribed. Therefore, this court cannot know whether there is basis 
in fact for the finding of the Referee; nevertheless, the appellant, 
admitting, arguendo, that there is such basis, contends that the find¬ 
ing is without basis in law. 
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less returned to McCarthy, who agreed to return it to 
Gordon for completion of repairs; that the bankrupt used 
the car for about three weeks, during which time Gordon 
informed him that the materials were available to com¬ 
plete (App. 8a). 

McCarthy testified that on July 9, 1949 he stored the 
car with Shoreham Garage in his own name. He had no 
further contact with the garage, and did not ask them to 
deliver the automobile to Gordon and did not know under 
what circumstances the car was obtained by Gordon. 

McCarthy further testified that it was his understand¬ 
ing that the repairs were to be paid for when the job was 
completed, but he received no bill of estimated cost of 
repairs, and had no discussion with Gordon regarding the 
assertion of a lien, for his charges (App. 9a). 

It further appeared by the evidence that the car re¬ 
mained at the garage until about July 15, 1949, when, ac¬ 
cording to the manager of the garage, someone identifying 
himself as McCarthy, phoned and directed him to release 
the car to Gordon. Previously, he had notified Gordon 
that the car could not be delivered without McCarthy’s 
consent. Shoreham Garage attempted to contact McCar¬ 
thy, but was unsuccessful (App. 9a). 

According to Gordon, his wife received a message from 
McCarthy to pick up the car at the Shoreham Garage for 
the purpose of completing repairs, and that he did so in 
accordance with these instructions; that the automobile 
was then in his possession, that he had theretofore re¬ 
leased it to McCarthy and that there never had been any 
question about payment (App. 10a). 

From the foregoing evidence, the Referee concluded 
that Gordon had released the automobile to McCarthy 
without an agreement or discussion concerning the reten¬ 
tion of the lien, and that McCarthy did not return the 
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automobile to Gordon or authorize the Shoreham Hotel 
Garage to deliver possession to him. Accordingly, he 
found that there was no agreement between the parties 
looking to the retention of a lien by Gordon, after delivery 
of the car to McCarthy, and that the delivery of the car 
by Shoreham Garage to Gordon under the circumstances 
of this case, did not constitute lawful possession of the 
automobile by Gordon, as contemplated by D. C. Code 1940, 
sec. 38-201. The Referee further found the absence of 
notice by Gordon to the bankrupt, to McCarthy or to the 
Receiver as to the amount of charges for the repair work, 
and of Gordon’s intention to retain the automobile until 
his charges were paid. The Referee concluded that there 
had been a failure of substantial compliance with the re¬ 
quirements of the statute, and therefore, found that ap¬ 
pellant had no lien. He directed the entry of an order 
requiring Gordon to deliver the automobile to the Receiver 
or to the successor trustee (App. 11a to 12a). 

Pursuant to the finding of the Referee, a turnover order 
was duly entered on September 23, 1949 (App. 13a). 

October 27, 1949, Gordon petitioned the United States 
District Court for the District of Columbia for review 
(App. 14a to 16a). The District Court was of the opinion 
that the automobile had been obtained by fraud, and that 
the Referee’s order should'be affirmed (App. 21a). On 
February 2, 1950 the District Court entered an order 
affirming the order of the Referee (App. 22a). From this 
order, Gordon appealed (App. 22a). 

3. 

STATEMENT OF POINTS ON APPEAL 

1. The record and evidence clearly show the existence 
of a valid garagekeeper’s lien based upon agreement, and 
lawful possession. 
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2. Even assuming, arguendo, the absence of agree¬ 
ment, there is no requirement in the statute that the lien 
be predicated upon agreement. 

3. The notice required by the statute is to be given 
only when the lienor proposes to institute legal proceed¬ 
ings to enforce the lien. 

4. When the bankrupt wrongfully sought to deprive the 
lienor of the constructive possession, by pledging the au¬ 
tomobile with a third person, the respondent rightfully 
repossessed or recaptured the chattel. 

SUMMARY OF ARGUMENT 

1. There is clear basis in the evidence to support the 
existence of a valid garagekeeper’s lien, based upon the 
agreement of the owner of the chattel and the garage- 
keeper, followed by lawful possession in the latter. Even 
assuming, arguendo, the absence of such agreement, never¬ 
theless, there is no requirement in the statute that the 
lien be predicated upon agreement. 

2. The notice to be given by the garagekeeper to the 
owner, as prescribed by the statute, is only required as a 
prerequisite to the commencement of legal proceedings by 
the garagekeeper to enforce his lien; prior to notice, and 
in the absence of it, the garagekeeper, nevertheless, is 
given the lien for his charges. 

3. When the bankrupt wrongfully sought to deprive the 
garagekeeper of his constructive possession, by pledging 
the automobile with a third person, the property right 
which the garagekeeper had acquired (the right to hold 
the chattel as security for his charges), justified him in 
restoring in himself such property rights; this, he may 
do by any means, without his right being affected thereby, 
by the common law right of recaption, or reprisal, which 
obtains in the District of Columbia. 
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ARGUMENT 

1. The Appellant Had a Valid Garagekeeper’s Lien 
Created by Agreement of the Parties, Followed by 
Lawful Possession. 

The undisputed evidence indicates that appellant never 
relinquished possession, and that based upon an agreement 
between the bankrupt and the appellant, followed by law¬ 
ful possession, a valid garagekeeper’s lien was created 
in favor of the appellant. 

There is no dispute that the bankrupt lodged the auto¬ 
mobile with the appellant for repairs; but it was expressly 
agreed that the bankrupt should retake the car and use it, 
to 1 be returned when additional automobile parts were 
available. Had this been done, there would be no question 
but that the garagekeeper’s lien was absolute. However, 
instead of returning the car as agreed, the bankrupt stored 
it with the Shoreham Garage in order to conceal it from 
the finance company (App. 9a). 

In his memorandum, the Referee finds that the bank¬ 
rupt’s president, McCarthy, testified “that he understood 
the repairs were to be paid for when the job was com¬ 
pleted, but that he had received no bill or estimate for the 
repairs, and that he had no discussion with (appellant) 
as to the assertion of a lien, or as to the charges for the 
repairs” (App. 9a). This testimony was given on August 
4, 1949 (App. 7a). Yet, on August 2, 1949 the bankrupt 
declared under the oath of its president (App. 6a), listing 
in its schedules the debts of the bankrupt, that the appel¬ 
lant was entitled to a priority lien on the automobile 
for his charges in the amount of approximately $600.00 
(App. 5a). The bankrupt’s promise to return the car for 
completion of the job lends itself to only two reasonable 
interpretations. Either no interference was intended with 
appellant’s lien, or, as is discussed infra the bankrupt wil- 
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fully misrepresented its intentions in an abortive attempt 
to deprive appellant of his statutory lien. In either event, 
appellant retained his lien as against the bankrupt or his 
legal successors, the Receiver or Trustee in Bankruptcy. 

“As between the immediate parties, a change of 
possession may not defeat the lien. It is only between 
the claimant and third persons that continued posses¬ 
sion is essential .’’ 1 Jones on Liens , Section 22 (3d 
ed). “Possession obtained from the lienor by fraud 
or misrepresentation does not destroy the lien.” Id. 
§ 468. 

To acquire a valid garagekeeper’s lien, the law requires 
only lawful possession. 

Section 38-201 of the D. C. Code (1940 rev. ed.) in con¬ 
ferring a lien upon a garagekeeper states: 

“ Garagekeepers shall also have a lien for their 
charges . . . when such charges are incurred by an 
owner or conditional vendee, and may detain such 
motor vehicles at any time they may have lawful pos¬ 
session thereof, after giving a notice similar to that 
provided for liverymen.” (Emphasis added.) 

There is no statutory requirement that the owner or 
conditional vendee must consent to the lien, for consent 
thereto is implied by operation of law. 

There was no contention that applicant did not initially 
acquire lawful possession of the vehicle when the bank¬ 
rupt placed it with him for repairs. The critical question 
then arises as to whether appellant unconditionally parted 
with his lawful possession. As stated hereinbefore, the 
bankrupt admitted that it merely obtained temporary cus¬ 
tody of the car from the garagekeeper, with an unqualified 
promise to return it. Numerous decisions hold that such 
temporary custody is insufficient to deprive the lienor of 
his lawful possession for he continues to hold constructive 
possession. Comm. Accept. Corp. v. Hislop Garage Co., 
89 N. H. 45, 192 A. 627; Maccar Trucks v. Gorenstein, 
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139 Misc. 681, 248 N. Y. S. 231; In re Carter, 21 F. 2d 587 
(W. D. N. Y.); Consumers Petroleum Co. v. Flagler, 310 
HI. App. 241,33 N. E. 2d 751. 

It is undisputed that there existed an express agree¬ 
ment between the bankrupt and the appellant for the 
retiirn of the automobile when additional parts became 
available; that such demand was seasonably made but re¬ 
fused. Therefore, since the statute permits the lienor to 
assert his lien at any time he has lawful possession of the 
automobile, the court erred in holding that the temporary 
delivery of the car on July 9, 1949, to the bankrupt was 
unconditional and deprived the garagekeeper of his lien. 

2. Due Notice is a Pre-requisite to Enforcement of the 
Lien; But Failure to Give Notice Does Not Destroy 
the Lien. 

The court held that in failing to notify the conditional 
vendee of his charges and lien when appellant temporarily 
delivered the car, he waived his lien. This was error, for 
it is manifest from a practical standpoint that not until 
the repairs were completed could appellant have known 
how much to charge. The garagekeeper statute, supra, 
states that they “shall have a lien for their charges . . . 
when such charges are incurred by an owner or conditional 
vendee. . . It was not legally incumbent upon appel¬ 
lant to give notice of his charges and lien when he tempo¬ 
rarily parted with the car for he properly expected its 
prompt return when needed to complete the repairs. 

The Referee erred in holding that the garagekeeper had 
lost his lien because he did not give the notice required 
by the statute. But the Referee fails to distinguish be¬ 
tween giving notice as a pre-requisite to enforcement of 
the lien, and the retention of the automobile for the pur¬ 
pose of enforcement. The notice is required to be given 
only in the former case; not in the latter. This proposi¬ 
tion is well demonstrated in Barrett v. Commercial Credit 
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Company, 54 App. D. C. 249, 296, Fed. Rep. 996. In that 
case the conditional vendee of an automobile had placed 
it with the garagekeeper for repairs. The conditional 
vendor subsequently assigned the conditional agreement to 
Commercial Credit Company, which sued out of writ of 
replevin in order to enforce its lien as conditional vendor. 
The garagekeeper intervened in the replevin proceedings, 
asking that the car be delivered to him or that he be paid 
the amount of his charges. The lower court misinterpreted 
this statute as to the giving of notice to the owner. The 
Court of Appeals held that notice was required only in 
case of enforcement of the lien, not for the preservation 
of the lien. The garagekeeper was allowed to intervene. 
It is significant that in that case the garagekeeper sought 
possession in order to preserve his lien, much in the same 
manner as Gordon, respondent herein, obtained possession 
from the Shoreham Garage for the purpose of preserving 
his lien. In the Barrett case, the court said, page 251: 

“Plaintiff in error (garagekeeper) had a valid lien 
against the automobile, which under the statute, super¬ 
seded the claim of the assignee of the conditional ven¬ 
dor, and inasmuch as appellant is not seeking to en¬ 
force his lien, but to secure possession in order that 
proceedings to enforce the lien may be instituted, when 
proper notice under the statute can be given, his pe¬ 
tition for the return of the automobile should have 
been granted.” 

Morgan v. Campbell , 89 US 381, 22 L. ed. 796, at page 
390, states: 

“A statutory lien . . . ties itself to the property 
from the time it attaches to it, and the levy and sale 
of the property are only means of enforcing it. In 
other words, if the lien is given by statute, proceedings 
are not necessary to fix the status of the property ...” 
Morgan v. Campbell, supra. 

Appellant re-acquired actual physical possession of the 
car on July 16, 1949. The conditional vendee was adjudi- 
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cated bankrupt on July 21, 1949, at which time the bank¬ 
rupt’s title vested in the Trustee in Bankruptcy by opera¬ 
tion of law, subject, however, to any existing statutory 
lien. 11 U. S. C. A., Section 110. Section 67 of the 
Bankruptcy Act provides: 

“. . . statutory liens in favor of . . . contractors, 
mechanics, landlords, or other classes of persons . . . 
may be valid against the trustee, even though arising 
or perfected while the debtor is insolvent and within 
four months prior to the filing of the petition in bank¬ 
ruptcy. . . . Where by such laws such liens are re¬ 
quired to be perfected and arise but are not perfected 
before bankruptcy, they may nevertheless be valid, if 
' perfected within the time permitted by and in ac¬ 
cordance with the requirements of such laws . . .” 
11 U. S. C. A. $ 107 b. 

Inasmuch as Section 38-201 of the D. C. Code permits 
enforcement of the lien at any time the lienor is in lawful 
possession, and the Bankruptcy Act permits perfection or 
enforcement of the lien even after bankruptcy of the con¬ 
ditional vendee, the court erred in holding that temporary 
delivery to the lienee without notice of the charges and 
lien extinguished it. Barrett v. Comm. Credit Co. supra. 

3. The Garagekeeper Having Acquired Possession for the 
Purpose of His Lien, Acquired a Property Right Which 
He Could Preserve or Restore by Any Means. 

The Referee finds that the garagekeeper’s lien is de¬ 
pendent upon acquiring lawful possession. The statute 
does not so state. Sec. 38-201, D. C. Code 1940, gives the 
garagekeeper a lien, “at any time they may have lawful 
possession thereof” (emphasis added). There is nothing 
in the act which precludes the garagekeeper, simply be¬ 
cause he has acquired possession unlawfully. The distinc¬ 
tion between having lawful possession and acquiring law¬ 
ful possession, is controlling here. 
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In Brown v. Peterson, 25 App. D. C. 359, 363, supra, 
Brown had obtained judgment against Hood, and executed 
on Hood’s chattels. Peterson, by intervening on a trial 
right of property, claimed the chattels. It appears that 
Hood, Brown’s tenant, had pledged them for the rent. 
There was a trial and a verdict for the claimant. Brown 
appealed. 

The court said at page 362-363: 

“The appellants (Brown) next contention is that 
the appellee (Peterson) did not show such property 
in the goods in question as entitled him under the 
Code to maintain a claim of ownership. But this con¬ 
tention is without foundation in the law. The appellee 
had a lien on the property for the payment of his 
rent, which was something more than the tacit lien 
given to a landlord by the statutes; and he had it in 
his actual possession as the qualified owner of it, sub¬ 
ject to the divesting of his rights by the payment of 
the claim. Now, it is elementary law, which needs no 
elaboration of argument or citation of authorities in 
support of it, that a person in possession of property 
under a lien is the owner of it against all the world, 
and even against the actual owner until his claim is 
paid; and no one, not even the actual owner, has any 
right to disturb his possession, without previous pay¬ 
ment of his claim. There is no doubt whatever that 
the appellee was entitled to maintain this proceeding. 
Nor was he precluded from maintaining it by his 
becoming a purchaser at the marshal’s sale. His 
action in that regard was no more than a prudent 
precaution to save the property from sacrifice.’’ (Em¬ 
phasis added.) 

Now, it will be noted that in the Peterson case the person 
claiming the lien is considered in law the owner as against 
all the world, and even against the true owner, until his 
charges are paid. Thus, even though we concede, but ar¬ 
guendo only, that the garagekeeper obtained the automo¬ 
bile by trick, or unlawfully, nevertheless, since he was 
the owner against all the world, and even against the true 
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owner, until his charges were paid, he had a right to re¬ 
capture his own property by any means. 

The common law rule of recaption or reprisal (3 Bl. 
Comm. 4), is still in effect in the District of Columbia. 
It is true, that the owner, in the recovery of his property, 
must use no more force than the necessity of his case calls 
for, nevertheless, regardless of the force used, or the fact 
that he commits a breach of the peace, or that he obtains 
his own property unlawfully, he is not thereby precluded 
froiii retaining the property; that is to say, being the 
owner, the method employed does not affect his property 
right, although subjecting him to punishment. This is the 
law in the District of Columbia. Adams v. Horr, 6 D. C. 
45. It is worthy of note that it was otherwise under the 
civil law. 

Recaption is daily employed in the District of Columbia. 
Automobiles sold under contracts reserving title until de¬ 
fault of conditions, are daily seized on the public high¬ 
ways by the owners, and, though in many cases unlawful 
means are employed, neither the possession nor the title 
of the chattel is affected. Some of the states have enacted 
laws which adopt the rule of the civil law. 

It is therefore respectfully submitted that the judgment 
of the Court below is erroneous and should be reversed. 

Milford F. Schwartz 
Jacob N. Halper 
Leonard B. Sussholz 
Attorneys for Appellant 
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1 Filed Jul 18 1949. Harry M. Hull, Clerk 

IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Holding a Bankruptcy Court 
In the Matter of 

McCarthy decorating co. inc. 

a corporation 
1109 K St. N. W. 

Washington, D. C. 

Alleged Bankrupt 
Bankruptcy No. 52 - 49 

Involuntary Petition in Bankruptcy 

To the Honorable Judges of the United States District 
Court for the District of Columbia, holding a bank¬ 
ruptcy court: 

The petition of Jerry Bachman, Inc. a corporation, of 
Washington, District of Columbia, of Clark Fontana Paint 
Co. a corporation, of Washington, District of Columbia, 
and of Verkouteren, Harriton and Ricketts, a partnership, 
of Washington, District of Columbia, respectfully repre¬ 
sents : 

1. That McCarthy Decorating Co. a corporation, has 
had its principal place of business at 1109 K St. N. W. 
in the city of Washington, District of Columbia, for more 
than six months immediately preceding the date of filing 
of this petition. 

2. That said McCarthy Decorating Co. a corporation, 
has debts in excess of $1,000.00, is insolvent, and is a com¬ 
mercial corporation and is not a Municipal, Railroad, In¬ 
surance, Mortgage, Banking corporation nor a Building 
and Loan Association. 

3. That your petitioners are creditors of said McCar¬ 
thy Decorating Co. having provable claims against it, fixed 
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as to liability and limited as to amount, which amount in 
the aggregate is in excess of the value of securities held 
by them to the sum of $500.00 and over. The nature and 
amount of your petitioners’ claims and securities held by 
them, if any, are as follows: 

(a) Jerry Bachman Inc. a corporation, goods, 
wares and merchandise sold and delivered 

to the alleged bankrupt in the amount of.. $5,500.00 
for which a note payable in monthly in¬ 
stallments of $1,000.00 was given on April 
21,1949. 

(b) Clark Fontana Paint Co. a corporation, 

goods, wares, and merchandise sold and 
delivered to the alleged bankrupt in the 
amount of. 533.80 

(c) John H. Verkouteren, Morris B. Hariton 

and Clifford R. Ricketts, partners, trad¬ 
ing as Verkouteren, Hariton and Ricketts, 
for professional services to the alleged 
bankrupt in the amount of.. 450.00 

2 4. That none of the officers, stockholders, mem¬ 

bers or trustees of said petitioners are stockholders, 
members, officers or trustees of the alleged bankrupt. 

5. That within four months next preceding the filing 
of this petition the said McCarthy Decorating Co. com¬ 
mitted an act of bankruptcy in that it did suffer and per¬ 
mit several creditors to obtain judgments against it, name¬ 
ly L & T #267153 and L & T #268633 and #497354, all 
in the Municipal Court for the District of Columbia, there¬ 
by giving preference to some creditors, and did further 
allow, while insolvent, one of the creditors to obtain a 
lien upon its property through legal proceedings, without 
taking steps to discharge such lien. 

6. That several Writs of Restitution have been issued 
in the Municipal Court for the District of Columbia and 
irreparable loss to the creditors will ensue if a temporary 
receiver is not appointed to stay the action and protect 
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the property of the alleged bankrupt, pending the ap¬ 
pointment of a permanent receiver or the election of a 
trustee; and the Marshall will sell certain property now 
in his possession unless such a temporary receiver is 
appointed. 

WHEREFORE your petitioners pray 

1. That service of this petition with a subpoena may 
be made upon the said McCarthy Decorating Co., as pro¬ 
vided in the acts of Congress relating to bankruptcy and 
that it may be adjudged by the Court to be a bankrupt 
within the purview of the said acts. 

2. ! That the Court will appoint a temporary receiver to 
preserve the assets of the alleged bankrupt pending the 
election of a trustee. 

3. And for such other relief as to the Court may seem 
just and proper. 

JERRY BACHMAN, INC. 

By /s/ Richard C. Myers, 

y. Prgg # 

! CLARK FONTANA PAINT CO. 
i By /s/ Ernest J. Fontana 

VERKOUTEREN, HARITON & RICKETTS 

By /s/ M. B. Hariton 
5 i Filed Jul 22 1949. Harry M. Hull, Clerk 

• • • • 

Order of Adjudication 

At Washington, in the said District of Columbia, on the 
21st day of July, 1949. 

The petition of Jerry Bachman, Inc., Clark Fontana 
Paint Co. a corporation and of Yerkouteren, Hariton & 
Ricketts, a partnership, filed on the 18th day of July, 1949, 
that McCarthy Decorating Co. Inc. a corporation, be ad¬ 
judged a bankrupt under the Act of Congress relating to 
bankruptcy, having been heard and duly considered; and 
the attorney for the alleged bankrupt having consented 
hereto 
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It is adjudged that the said McCarthy Decorating Co. 
Inc. a corporation is a bankrupt under the Act of Congress 
relating to bankruptcy. 

/s/ John A. Bresnahan 

Referee in Bankruptcy 

# * • • 

6 Filed Aug 2 1949. Harry M. Hull, Clerk 

In the matter of 

McCarthy decorating company 

Bankrupt 

In Bankruptcy No. 52-49 

Schedules 

• • • • 

7 Filed Aug 2 1949. Harry M. Hull, Clerk 

Schedule A. 

Statement of All Debts of Bankrupt. 

Schedule A-l 

Statement of all creditors to whom priority is secured by 

the act 

• • • • 


(1) Debts owing to 
any person, 

including the Beds's 24 H St. N. E. Wash. D. C. no Auto repairs 600. 

United States, Garage Wash. D. C. approx. 

who by the 

laws of the 

United States 

is entitled to 

priority. 

* * • * 

The McCarthy Decorating Co. Inc. 

By /s/ Daniel J. McCarthy, Petitioner. 

Pres. 



13 The McCarthy Decorating Co. Inc. 

By /s/ Daniel J. McCarthy, Petitioner. 

Pres. 


Oath to Schedule A 
District of Columbia, ss. 

I, Daniel J. McCarthy, Pres, of the McCarth Decorat¬ 
ing Co. Inc., the person who subscribed to the foregoing 
schedule, do hereby make solemn oath that the said sched¬ 
ule is a statement of all debts of the McCarthy Decorating 
Co. Inc. in accordance with the Act of Congress relating 
to bankruptcy, according to the best of my knowledge, in¬ 
formation and belief. 

i /s/ Daniel J. McCarthy, 

Petitioner. 

Subscribed and sworn to before me this 2nd day of Au¬ 
gust, 1949. 

Olvie E. FitzGerald 

Notary Public D. C. 
[Official Character] 

• • • * 


14 Filed Oct 13 1949. Harry M. Hull, Clerk 

■ SAMUEL M. GREENBAUM 

Tower Building 
Washington, D. C. 

petitioner 

v 

RED GORDON Trading as RED’S GARAGE 
24 H Street, N. E. 

Washington, D. C. 
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Petition for Rule to Show Cause Why Property Should 
Not Be Turned Over to the Receiver in Bankruptcy 

Comes now Samuel M. Greenbaum, Receiver in Bank¬ 
ruptcy herein, by his attorney, Ben Paul Noble, and sub¬ 
mits to this honorable Court as follows: 

1. That among the assets of the bankrupt estate is one 
1949 Lincoln Sports Convertible automobile. 

2. That said automobile is in the possession of re¬ 
spondents herein, or either of them. 

3. That demand has been made upon respondents to 
turn over said automobile to your Receiver herein and 
that said demand has been refused. 

4. That your petitioner is entitled to immediate pos¬ 
session of said automobile as an asset of the bankrupt 
estate. 

WHEREFORE, the premises considered, your petitioner 
prays that this Court order respondents, Red Gordon, trad¬ 
ing as Red’s Garage, and Shoreham Hotel, Inc., or either 
of them, to show cause, if any there be, why said 1949 
Lincoln Sports Convertible automobile should not be 
turned over forthwith to petitioner herein, and failing so 
to do, that they, or either of them, be directed to turn 
over said Lincoln Sports Convertible automobile 

15 forthwith, to your petitioner. 

/s/ Ben Paul Noble 
Ben Paul Noble 

Attorney for Receiver in Bankruptcy 
1123 Warner Building 
Washington, D. C. 

• • • • 

16 Filed Oct 13 1949. Harry M. Hull, Clerk 

Memorandum 

This matter came on for hearing on August 4, 1949, 
upon a rule to show cause why Samual Gordon, trading 
as Red’s Garage and the Shoreham Hotel Company, Inc., 
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or either of them, should not be required to turn over to 
the Receiver, a 1949 Lincoln Sports Convertible automo¬ 
bile. 

The petition for the rule to show cause filed herein by 
the Receiver, alleges that the said automobile was among 
the assets of the bankrupt estate, that it was in the pos¬ 
session of the respondents, or either of them, that although 
demand had been made upon the respondents to turn over 
the said automobile to the Receiver, that said demand had 
been refused, and that the Receiver was entitled to imme¬ 
diate possession of the automobile. 

Neither of the respondents filed a formal answer to the 
petition, but at the time of the hearing, it was made clear 
that Samuel Gordon, trading as Red’s Garage, had 
17 possession of the automobile and was asserting a 
lien against the same for repairs and that the Shore- 
ham Hotel Company, Inc. was relying on the fact that it 
did not have in its possession the automobile. 

In the hearing, it was testified and not disputed that the 
automobile in question was a Sedan and not a Convertible 
and that the Bankrupt was the conditional vendee thereof. 

At the hearing, Mr. Daniel J. McCarthy, president of 
the bankrupt corporation, testified that a 1949 Lincoln 
Sedan was owned by the bankrupt, having been purchased 
in the fall of 1948 under a conditional bill of sale on which 
there was an unpaid balance of $1,600.00. 

He further testified that the car was used by him in 
connection with the bankrupt’s business and for his per¬ 
sonal use; that it was carried in the bankrupt’s inventory; 
that the bankrupt paid the expense of operation. 

Mr. McCarthy further testified that in June of 1949 he 
took the automobile to Red’s Garage for repairs, where it 
remained for about one week when, although not com¬ 
pletely repaired because of lack of certain materials, it 
was returned to him, at which time he agreed to return it 
for completion; that after he obtained the automobile from 
Red’s Garage, he used it for about three weeks during 
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which time Red’s Garage phoned him and told him that 
the material was available to complete the job. 

Mr. McCarthy further testified that on July 9, 1949, he 
stored the automobile at the Shoreham Garage in the name 
of Daniel J. McCarthy, because he believed that the finance 
company was looking for the car. 

He further testified that he did not get a ticket for the 
storage; that he did not pay for the storage in advance; 
that he did not telephone the Shoreham Garage and direct 
them to deliver the automobile to Red’s Garage; that he 
did not know under what circumstances Red’s Garage ob¬ 
tained the car from the Shoreham Hotel and that he did 
not know whether the repairs had been completed. 

Mr. McCarthy further testified that he understood the 
repairs were to be paid for when the job was completed 
but that he had received no bill or estimate for the repairs 
and that he had no discussion with Red’s Garage as to 
the assertion of a lien or as to charges for the re¬ 
pairs. 

18 Mr. Thomas S. March, night foreman of the Shore¬ 
ham Garage, testified that the automobile was 
stored on July 9, 1949, and that it stayed there until the 
afternoon of July 15, 1949, or July 16, 1949, when a man 
called him on the telephone identifying himself as Daniel 
J. McCarthy and directed him to release to Red’s Garage, 
the automobile. Previous to this telephone call, an agent 
of Red’s Garage called for the car and was told that the 
car would not be delivered to them without Mr. McCarthy’s 
consent. 

He further testified that the agent of the garage had a 
call slip with Mr. McCarthy’s name and phone numbers 
on it and that he attempted to contact Mr. McCarthy at 
the numbers given, but did not receive an answer; that a 
few minutes after he refused to deliver the car to Red’s 
Garage, he received the above telephone call from the man 
identifying himself as Mr. McCarthy. 
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He also testified that he had no discussion regarding 
storage charges and that Red’s Garage paid the bill. 

Mr. Samuel Gordon, proprietor of Red’s Garage, testi¬ 
fied that his wife got a message from Mr. McCarthy to go 
to the Shoreham Garage, pick up the car and complete the 
repairs and that this was done in accord with such in¬ 
structions. 

He further testified that he had the automobile now and 
that he did release the car to Mr. McCarthy and that there 
was no question about payment. 

The question to be determined in this matter is whether 
the garage keeper, once having parted with the automobile 
and then reacquiring possession under the circumstances 
set forth in the above review of evidence, can revive a 
garage keeper’s lien. 

The lien of the garage keeper for storage, repairs and 
supplies is established by statute in the District of Colum¬ 
bia in the following language: 

19 § 38-201 (13:4). Lien of garage keepers and liv¬ 

erymen. 

“It shall be lawful for all persons keeping or boarding 
any animals at livery within the District, under any agree¬ 
ment with the owner thereof, to detain such animals until 
all charges under such agreement for the care, keep, or 
board of such animals shall have been paid: Provided, 
however, That notice in writing shall first be given to 
such owner in person or at his last-known place of resi¬ 
dence of the amount of such charges and the intention to 
detain such animal or animals until such charges shall be 
paid. Garage keepers shall also have a lien for their 
charges for storage, repairs, and supplies of or concerning 
motor vehicles, -when such charges are incurred by an 
owner or conditional vendee of such motor vehicles, and 
may detain such motor vehicles at any time they may 
have lawful possession thereof, after giving a notice simi¬ 
lar to that provided for liverymen. If said charges are 
not paid in thirty days said lien may be enforced in the 
manner provided in section 38-203.” 
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(Mar. 3, 1901, 31 Stat. 1388, ch. 854 § 1262; Apr. 19, 
1920,41 Stat. 568, ch. 153.) 

A statutory lien arises and exists only where there has 
been at least a substantial compliance with all the statu¬ 
tory requisites essential to its creation and existence, and 
where there has been such a compliance, a lien arises by 
operation of law. The District of Columbia statute creat¬ 
ing the lien of a garage keeper requires compliance with 
two conditions, to wit: 

(1) The garage keeper must have lawful possession of 
the automobile. 

(2) The garage keeper must give notice in writing to 
the owner of the automobile in person or at his last known 
place of residence of the amount of the charges and the 
intention to detain such automobile until charges are paid. 

As a general rule, a statutory lien dependent upon pos¬ 
session is waived or lost by the lien holder voluntarily and 
unconditionally parting with possession or control of the 
property to which it attaches, and such lien cannot be re¬ 
stored thereafter by resumption of possession un- 
20 less clearly authorized by such statute. But the 
lien is not waived or destroyed except as to third 
persons, where there is an intention to preserve the lien, 
the lien holder only conditionally parting with the prop¬ 
erty, as where by special agreement, he allows the owner 
to take the property into his possession without prejudice 
to the lien. 

Where the statute so provides, a lien for repairs is lost 
unless the lienor prepares and serves upon the owner of 
the property a notice of the amount of his charges and his 
intention to detain. Under such a statute, if the owner de¬ 
mands his property without offering to pay what is due, 
the lienor may detain the property for a reasonable time 
in order to prepare a statutory notice. By special provi¬ 
sion of the statute, a lienor may be allowed to recover the 
property which he has voluntarily allowed to go out of 
his possession and thereupon revive his lien. Such revival 
of a lien is dependent upon the lienor reacquiring the 
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property lawfully. The lien cannot be revived where pos¬ 
session is reacquired by trick or fraud. The burden of 
the proof is on the lien holder as against the owner of 
the property to show that his lien still continues. 

It would appear from the language of the District of 
Columbia Code that a garage keeper would have a lien 
for repairs on an automobile at any time the garage 
keeper acquires lawful possession thereof, without regard 
when the work was done. 

In the instant case, it would appear from the evidence 
that Red’s Garage released the automobile to Mr. Mc¬ 
Carthy without any agreement or discussion concerning 
a retention of the lien and it would further appear from 
the evidence that Mr. McCarthy did not return the auto¬ 
mobile to Red’s Garage or authorize the Shoreham Hotel 
Garage to deliver possession to Red’s Garage. 

Therefore, I must find, first, that there was no agree¬ 
ment between the parties for Red’s Garage to retain a 
lien after delivery of the car to Mr. McCarthy and, 
21 second, that delivery of the car by the Shoreham 
Garage to Red’s Garage, under the circumstances 
testified to in this case, does not constitute lawful posses¬ 
sion of the automobile by Red’s Garage as contemplated 
by Title 38, Section 201 of the District of Columbia Code. 

I find no evidence, whatsoever, which gives the slighest 
indication that Red’s Garage gave notice in writing to 
the Bankrupt, to Mr. McCarthy, or to the Receiver as to 
the amount of charges for the repair work and their in¬ 
tention to detain the automobile until such charges were 
palid. This, in view of the fact that possession was reac¬ 
quired by Red’s Garage on either July 15, 1949, or July 
16,1949. 

It is my finding that Red’s Garage has not substantially 
complied with the requisites of Title 38, Section 201, and 
therefore it has no lien against the said automobile and 
an order will be filed forthwith directing that it deliver 
to the Receiver, or the Trustee succeeding him, the said 
automobile. 
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The Shoreham Garage, in not being in possession of the 
automobile, will not be made a party to such order, but 
an order will be entered directing that the rule against 
it be dismissed. 

However, I feel compelled to call the attention of the 
Shoreham Hotel Company, Inc., to the danger of making 
delivery of automobiles under the circumstances prevail¬ 
ing in this case. To say the least, their actions were 
thoughtless and unless a change of policy is adopted, it 
might result in more serious consequences in some future 
case. 

September 20,1949 

/s/ John A. Bresnahan 

Referee in Bankruptcy 

• • * • 

22 Filed Oct 13 1949 Harry M. Hull, Clerk 

Turn Over Order 

Upon consideration of the Petition for Rule to Show 
Cause Why Property Should Not Be Turned Over To 
The Receiver in Bankruptcy, and 

Upon further consideration of the evidence presented 
at a hearing pursuant to a rule to show cause issued pur¬ 
suant to said petition oh the 4th day of August, 1949, 
and 

Respondent having failed to show cause why one 1949 
Lincoln Sedan should not be turned over to the Receiver, 
and 

Pursuant to the findings of this Court in a memo¬ 
randum opinion, dated the 20th day of September, 1949, 
it is, by the Court this 23rd day of September, 1949 

ORDERED: that one 1949 Lincoln Sedan automobile, 
owned by McCarthy Decorating Company, Inc., bankrupt, 
be turned over forthwith to Samuel M. Greenbaum, Re¬ 
ceiver in Bankruptcy, by the respondent, Samuel Gordon, 
trading as Red’s Garage, free and clear of all claim of 
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lieh. And it is further, ORDERED, that the rule to show 
cause issued against the Shoreham Hotel Inc. be and it 
hereby is discharged. 

/s/ John A. Bresnahan 
Referee 

# * # m 

23 Filed Oct 13 1949 Harry M. Hull, Clerk 

Petition of Samuel Gordon, T/A Red’s Garage 
For Review of Order of the Referee 
By a Judge 

The petition of Samuel Gordon, T/A Red’s Garage, 
Respondent herein, in support of his petition for review 
of the Order entered herein on September 23, 1949, re¬ 
spectfully states: 

1. The Order of the Referee sought to be reviewed by 
the Judge was entered in these procedings on September 
23, 1949. The Order was entered pursuant to an Order 
of the Referee dated July 26, 1949, requiring the said Re¬ 
spondent, petitioner herein, to show cause why a certain 
automobile known as a 1949 Lincoln sports convertible 
should not be turned over to the Receiver in Bankruptcy 
as an asset of the bankrupt estate, free and clear of any 
lien that the said respondent might claim. The said 
Order was issued on July 26, 1949 upon the consideration 
of the verified petition of the Receiver. 

2. Petitioner states that the Referee is in error for 
the following reasons: 

24 a) The respondent, Gordon, was properly in 
possession of the automobile, by reason of a garage- 

man’s lien, for his charges in making the repairs to the 
automobile of the bankrupt. 

b) The respondent properly retained constructive pos¬ 
session of the car notwithstanding he had parted with 
temporary custody, relying upon the representation of 
the bankrupt, which proved false, and had thereafter 
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duly re-possessed the automobile from the respondent, 
Shoreham Garage, Inc. 

c) The respondent properly has given due written no¬ 
tice to the Trustee in Bankruptcy of the amount of the 
charges and of his intention to claim a lien until the 
charges are paid, as prescribed by the statute, D. C. Code 
of Laws 1940 Sec. 38-201. The respondent contends fur¬ 
ther that such notice is only required as a pre-requisite to 
enforcement of the lien, nevertheless, at the hearing before 
the Referee, the respondent in person also gave notice by 
presenting his bill for his charges, the bankrupt being pres¬ 
ent, and asserted his claim to a lien. 

3. Petitioner is informed and believes, and now states 
that the bankrupt had obtained a policy of insurance with 
Service Fire Insurance Company, 32 South Street, Balti¬ 
more, Maryland, Policy No. 67094-327-3007, commonly 
known as a collision coverage policy, whereby the insurer 
undertook to pay to the insured the cost of repairing the 
automobile in the event of collision. Petitioner states that 
the repairs made by him were due and arose out of the 
collision of the said automobile, and, therefore, the loss 
payable under the said policy of insurance should justly 
be paid to the petitioner. However, petitioner states that 
he is unable to claim this amount because he is not in 
privity with the said insurer and that it is the duty of the 
trustee to collect such insurance and apply it on the peti¬ 
tioner’s claim. By reason of the fraudulent conduct of the 

bankrupt in attempting to defeat petitioner’s statu- 
25 tory lien, the estate of the bankrupt is unjustly en¬ 
riched contrary to equity and good conscience, at 
the expense of the petitioner. Petitioner states that this 
information has been acquired by him since the within 
proceedings. 

4. Although the petitioner has consented to the sale 
by the Trustee of the automobile, he nevertheless does not 
thereby waive his claim that his lien attach to the pro¬ 
ceeds realized from the sale of the automobile. 
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5j The Referee in Bankruptcy is without jurisdiction 
to determine the claim of the petitioner in a summary 
proceedings. 

i /s/ Samuel Gordon 

Samuel Gordon 

• • • • 

27 Filed Oct 27 1949 Harry M. Hull, Clerk 

Petition for Intervention 

Comes now Universal CIT Credit Corporation, by its 
attorneys, Wilbert Mclnerney, and Jerrold B. Ullman, 
and moves to intervene in the above entitled cause for the 
following reasons: 

1. The applicant has an outstanding unpaid balance 
now due and payable to it by the bankrupt in the amount 
of $1600.00, and said balance due is protected by a con¬ 
ditional vendor’s lien duly recorded and noted on the title 
to the said 1949 Lincoln Sedan automobile. The existence 
and validity of the said conditional vendor’s lien is recog¬ 
nized by all parties to this proceeding. 

2. The said 1949 Lincoln Sedan automobile was sold 
to the McCarthy Decorating Company, Inc. under a condi¬ 
tional sales agreement entered into with the appli¬ 
cant. 

28 3. On September 23, 1949, the referee in bank- 
! ruptcy ordered said automobile to be turned over 

to the receiver in bankruptcy by the respondent Samuel 
Gordon, t/a Red’s Garage, free and clear of all claim of 
lien by said respondent, and further ordered that the rule 
to show cause issued against the Shoreham Hotel, Inc., be 
discharged. This order was complied with by said re¬ 
spondent and the said automobile is now in storage at 
$1.00 per day under control of the receiver in bankruptcy. 

4. On October 13, 1949, the respondent Samuel Gordon, 
t/a Red’s Garage, filed a petition with this court for review 
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of the order of the receiver in bankruptcy which is now 
pending, "but said respondent has executed no bond or 
undertaking to stay proceedings pending this review and 
has made no provision to cover the additional depreciation 
to said automobile or mounting daily storage charges in¬ 
curred against said automobile by reason of this delay 
caused by said respondent. 

5. That said automobile has depreciated in value due 
to the length of time said automobile has been in storage; 
that your applicant has two estimates of the present retail 
value of said automobile as being $1400.00 and $1495.00, 
which estimates will be presented to the court. 

6. That on the face of the record as it stands before 
this Court, Universal CIT Credit Corporation holds a con¬ 
ditional vendor’s lien against said automobile by reason 
of which the said Universal CIT Credit Corporation is en¬ 
titled to immediate possession of said automobile. 

WHEREFORE, the premises considered, your applicant 
prays: 

1. That it be permitted to intervene in this cause to 
protect its interest under its conditional vendor’s lien rela¬ 
tive to the said 1949 Lincoln Sedan automobile. 

2. That upon a hearing of this Petition and the matters 
set forth therein, this Court order the referee in bank¬ 
ruptcy and the receiver in bankruptcy to deliver possession 
of said 1949 Lincoln Sedan automobile to your applicant 

without further delay in order to protect the said 
29 automobile from further depreciation and mounting 
storage charges. 

/s/ Wilbert Mclnerney 
Jerrold B. Ullman 
Wilbert Mclnerney 
Jerrold B. Ullman 
900 Albee Bldg. - NA-6409 
Attorneys for Universal CIT 
Credit Corporation, Applicant 
for Intervention 
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• • • • 

30 Filed Oct 28 1949 Harry M. Hull, Clerk 

Memorandum of Points and Authorities in 
Opposition to the Petition of Samuel Gordon 
T/A Red's Garage for Review of Order 
of the Referee by a Judge 

This memorandum in opposition to the petition of 
Samuel Gordon, respondent, is submitted in behalf of 
Samuel M. Greenbaum, Receiver in these proceedings. 

Upon petition of the Receiver, duly filed, an Order of 
the Referee dated July 26, 1949, demanded that Respond¬ 
ents show cause why a certain 1949 Lincoln automobile 
should not be turned over to the Receiver as an asset of 
the Bankrupt Estate. 

Said automobile was held by respondent, Samuel Gordon, 
under claim of lien. It was the contention of the Receiver 
that said claim of lien was unfounded. 

After a hearing and the examination of witnesses by 
counsel, and in consideration of memoranda submitted by 
tlie parties, the Referee ordered the Respondent, Samuel 
Gordon, to turn over the automobile in question to the 
Receiver, free and clear of all claim of lien. This Order 
is dated September 23, 1949. In addition, the Referee in 
Bankruptcy has rendered a memorandum opinion setting 
forth his findings of fact and conclusions of law. 

It is this latter Order that Respondent now petitions to 
be reviewed by a Judge. 

The Receiver submits in reply to the argument in para¬ 
graph 2 (a) of the Respondent’s petition that it was the 
finding of the Referee that the possession of the Respond¬ 
ent was unlawful and that the claim of lien was unjustified 
by the facts of the case, and untenable as a matter of law. 
Reference is made to the memorandum brief of the Re¬ 
ceiver herein. 
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31 And in reply to sub-paragraph (b) of the same 
paragraph 2, plaintiff argues that the Referee found 
1.) That the lien was relinquished by Respondent when 
possession was restored to bankrupt, there being no evi¬ 
dence, in this case, to support a valid claim of lien at the 
time of release; and 2.) the repossession of the automobile 
was, as a matter of fact, unlawful and without the consent 
of the Bankrupt. Even assuming such consent would have 
been unlawful as a preference of one creditor over other 
general creditors. 

With reference to the point advanced by Respondent in 
sub-paragraph C of paragraph 2 of his petition to review, 
plaintiff submits in concurrence that notice is necessary 
only as a mechanical device for foreclosure of a lien 
claimed, but argues that notice to the Trustee will not 
establish a lien otherwise invalid and points out that 
notice was not given until subsequent to the repossession 
at least and probably not until after the petition for a 
turnover order had been filed by the Receiver. Such 
notice would have been of evidentiary value if given either 
actually or by implication at the time the chattel was 
originally released by lienor to the Bankrupt. The Referee 
has found that original release to have been unequivocable 
and the facts support this finding. Neither price nor lien 
had ever been discussed by the parties. (See Memorandum 
of Receiver) 

The Receiver admits that a policy /of insurance, as 
stated, was purchased by the Bankrupt and agrees that 
any amounts collected under the terms of that policy are 
to be paid to the Respondent, Samuel Gordon. However, 
neither the Receiver nor the Trustee are collectors of 
creditors 7 accounts. Respondent below has a plain and 
adequate remedy at law and the Receiver is under no 
obligation to pursue it; on the contrary, may be imposed 
with a duty to oppose it if the interest of the bankrupt 
estate so demands. 
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Your Receiver fails to discern the elements of unjust 
enrichment contended for in that he has merely come law¬ 
fully into possession of an automobile, wrongfully held 
by the Respondent under a claim of lien found, after 
hearing, to have been invalid. 

Your Receiver will stipulate the facts sets forth in 
paragraph 6 of this petition with the added proviso that 
any such claim is subject to the cost of sale of said vehicle 
and subject to be adjusted against the claim of the chattel 
mortgagor. 

Relative to the jurisdiction of the Referee, your Re¬ 
ceiver cites Collier on Bankruptcy. (23:09; 23:10 on pages 
517 et seq. 

32 1 ‘In order to secure a turn over order the re¬ 

ceiver or trustee must first of all establish the sum¬ 
mary jurisdiction of the Court, except where the defendant 
consents, . . . and . . . that the person proceeded against 
has either possession or control of the property or proceeds 
demanded.” 

City of Long Beach v. Metcalf: 103 F. 2483 
In re Cantelo Mfg. Co.: 201 Fed. 158 
Where an adverse claimant to property voluntarily sub¬ 
mits the question of his claim for determination by the 
bankruptcy court, jurisdiction is conferred by consent 
and the parties cannot later be heard to deny the juris¬ 
diction of the said court. 

Le Master v. Spencer, 203 Fed. 210 
In re Hadden Rodee Co., 135 Fed. 886 
The Receiver submits that respondent, Samuel Gordon, 
voluntarily submitted to the jurisdiction of the bankruptcy 
court the matter here sought to be reviewed; that objection 
was not made at the time of the hearing, and that such 
objection, now made, is untimely and the undisputed fact 
is that Respondent here voluntarily submitted to the juris¬ 
diction. 

Wherefore, Samuel M. Greenbaum, Receiver herein and 
Petitioner below, prays that the Order of the Referee com- 
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plained of, he affirmed with costs to he paid by Samuel Gor¬ 
don, Petitioner herein and Respondent below. 

Respectfully submitted: 

/s/ Ben Paul Noble 
Ben Paul Noble 
Attorney for Trustee 
1123 Warner Bldg. 

• • • • 

33 Filed Nov 23 1949 Harry M. Hull, Clerk 

Order for Intervention 

Upon consideration of the Petition and Motion to Inter¬ 
vene filed herein the 28th day of October, 1949, by Uni¬ 
versal C. I. T. Credit Corporation, and it appearing to 
the satisfaction of the Court that all parties at interest 
have noted their consent hereto, it is by the Court this 
23rd day of November, 1949, 

ORDERED that Universal C. I. T. Credit Corporation 
be,and it is hereby permitted to intervene as a party at 
interest in the above entitled cause. 

/s/ H. A. Schweinhaut 
Judge 

• * * • 

34 Filed Jan 20 1950 Harry M. Hull, Clerk 

Memorandum. 

The finding by the Referee that possession of the car 
was regained by fraud requires that his order be affirmed 
and it is so ordered. 

/s/ H. A. Schweinhaut 
Judge 

• • • • 
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35 Filed Feb 2 1950 Harry M. Hull, Clerk 

Order Affirming Order of the Referee in 
Bankruptcy 

This action came on to be heard on the petition of 
Samuel Gordon, respondent, filed herein October 3, 1949, 
for review of the Order of September 23, 1949, requiring 
the said respondent to turn over certain property to 
Samuel J. Greenebaum, Receiver, 

Whereupon, it is upon consideration hereof, this 2d day 
of February, 3950, 

ORDERED, as follows: 

1. That the Order of the Referee of September 23, 
1949, be and the same hereby is affirmed. 

By the Court, 

/s/ H. A. Schweinhaut 
Judge 

• • * * 

37 Filed Mar 1 1950 Harry M. Hull, Clerk 

Notice of Appeal 

'Notice is hereby given this 1st day of March, 1950, that 
Samuel Gordon, t/a Red’s Garage, lienor, hereby appeals 
to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on 
the 2nd day of February, 19 50 in favor of Sanmel J. Green- 
barnn, Receiver in Bankruptcy against said Samuel Gordon 
i /s/ Jacob N. Halper 

! Attorney for 

i Samuel Gordon 

842 Continental Bldg. 

• • • • 
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STATEMENT OF QUESTIONS INVOLVED 

1. Title 38, Section 201 of the District of Columbia Code 
(1940 ed.) is merely declarative of the common law and 
extends the liveryman’s lien to garagekeepers and provides 
procedural methods for enforcement. 

2. The record and evidence in this case fail to show that 
a lien was ever established and assuming, arguendo, that 
such a lien existed at one time, it was relinquished by re¬ 
leasing possession of the chattel to the owner. 

3. Repossession by a wrongful act and without the con¬ 
sent of the owner does not restore a valid lien, and does 
not constitute lawful possession as intended by the statute. 
Fraudulent repossession does not attach a lien to a chattel 
that has been released voluntarily to the owner. 

4. Such fraudulent repossession, assuming, arguendo, it 
to be valid as against the owner is not sufficient as against 
third parties. The Receiver in Bankruptcy, in this case, is 
armed with all the rights of third party creditors. 
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In The 


United States Court of appeals 

For the District of Columbia Circuit 


No. 10,602 


Samuel Gordon, trading as Red’s Garage, 

Appellant , 

v. 

Charles B. Sullivan, Jr., Trustee in Bankruptcy, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 
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COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the United States Dis¬ 
trict Court for the District of Columbia dated February 
2nd 1950 affirming an Order of the Referee in Bankruptcy 
dated September 23rd 1949, which required Samuel Gordon, 
trading as Red’s Garage, to turn over forthwith one 1949 
Lincoln Sedan automobile owned by the bankrupt, Mc¬ 
Carthy Decorating Co. Inc., to Samuel M. Greenbaum, Re¬ 
ceiver in Bankruptcy. 

The aforementioned Order of the United States District 
Court for The District of Columbia was accompanied by a 
memorandum opinion of that Court (App. 21A) and the said 
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Order of the Referee in Bankruptcy was supported by a 
memorandum opinion (App. 7A-13A). 

'By Order of this Court, Charles B. Sullivan, Jr., Trustee, 
has been substituted as appellee for Samuel M. Greenbaum, 
Receiver, respondent below and petitioner in the proceed¬ 
ings before the Referee in Bankruptcy. 

This matter came on for hearing before the Referee in 
Bankruptcy on August 4th 1949 upon a Rule to Show Cause 
why Samuel Gordon, trading as Red’s Garage and the 
Shoreham Hotel Company, Inc., or either of them, should 
not be required to turn over a 1949 Lincoln automobile to 
the Receiver in Bankruptcy as an asset of the Bankrupt 
Estate. 

The petition for the rule to show cause filed by the Re¬ 
ceiver alleged that the said automobile was among the assets 
of the bankrupt estate, that it was in the possession of the 
respondents, or either of them, that although demand had 
been made upon the respondents to turn over the said auto¬ 
mobile to the Receiver, that said demand had been refused, 
and that the Receiver was entitled to immediate possession 
of the automobile. 

Neither of the respondents filed a formal answer to the 
petition, but at the time of the hearing, it was made clear 
that Samuel Gordon, trading as Red’s Garage, had pos¬ 
session of the automobile and was asserting a lien against 
the same for repairs and that the Shoreham Hotel Com¬ 
pany, Inc., was relying on the fact that it did not have pos¬ 
session of the automobile. 

' At the hearing Mr. Daniel J. McCarthy, president of the 
Bankrupt Corporation testified as did Samuel Gordon, pro¬ 
prietor in sole of Red’s Garage, and Mr. Thomas S. March, 
night foreman of the Shoreham Garage (App. 7A-13A). 
The Referee in Bankruptcy heard all of the evidence there 
adduced and his findings of fact are not only conclusive here 
but unchallenged. 

! The testimony disclosed that Daniel J. McCarthy, presi¬ 
dent of the McCarthy Decorating Company, Inc., bankrupt 
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herein, delivered the automobile in question to “Red’s Gar¬ 
age” for repairs in June, 1949. About a week later the 
automobile was released to the bankrupt by Gordon of 
“Red’s Garage”. It was understood between the parties 
that some repairs remained to be done but could not be 
completed until parts ordered by the garage keeper should 
come in. At the time the car was released it was agreed 
that McCarthy would return the car at such time as the 
parts should arrive. There was no discussion as to the 
retention of a lien by the garage keeper; there was no men¬ 
tion of costs of the repairs. In fact, to this date neither 
McCarthy or the Receiver in Bankruptcy have received any 
notice of the cost of the repairs. It appeared that the car 
had originally been promised to be ready in three days and 
that the bankrupt’s urgent need of the automobile brought 
about its release to him after the 5th day, with repairs re¬ 
maining to be done. No mention was ever made either of 
a bill or of a lien for repairs. 

On the 9th day of July, the car was placed in storage at 
the Shoreham Hotel Garage. A week later, to wit: on the 
16th day of July, an agent of Red’s Garage appeared in the 
evening at the Shoreham Garage and demanded the auto¬ 
mobile. Mr. Gordon, appellant, has testified that he was 
sent pursuant to authority from an agent of the bankrupt, 
who called and requested him to pick it up. Mr. Gordon 
testified that he did not receive this purported telephone 
call personally, but that it was taken by his wife who was 
not present as a witness. McCarthy, who was president of 
the bankrupt corporation, denied ever having made such 
a call and denied having authorized anyone else to do so. 

The night manager of the Shoreham Garage testified 
that an agent of Red’s Garage called for the car and that 
he, the night manager advised the agent that he could not 
release the automobile without the consent of McCarthy. 
The agent presented to the night manager a slip of paper 
which purported to contain McCarthy’s name and phone 
numbers on it and the manager attempted to contact Mr. 
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McCarthy at the numbers given, but received no answer. 
There is no evidence tending to prove that either of these 
numbers was the number at which the bankrupt resided or 
maintained an office. A few minutes after he refused to de¬ 
liver the car to Red’s Garage, the manager received a tele¬ 
phone call from a man identifying himself as Mr. McCarthy. 
A voice that he did not and could not recognize as the 
bankrupt’s president authorized him to release the car to 
Red’s Garage. The agent of the appellant garage then 
returned, and after paying the storage, was given posses¬ 
sion of the automobile. (App. 7A-13A) 

a. Findings of the Referee in Bankruptcy 

1 After a careful review of the evidence, the Referee in 
Bankruptcy found, first, that there was no agreement be¬ 
tween the parties for Red’s Garage to retain a lien after 
delivery of the car to Mr. McCarthy and, second, that de¬ 
livery of the car by the Shoreham Garage to Red’s Garage, 
under the circumstances testified to in this case, did not 
constitute lawful possession of the automobile by Red’s 
Garage as contemplated by Title 38, Section 201 of the 
District of Columbia Code. He thereupon found that Red’s 
Garage had not substantially complied with the requisites of 
Title 38, Section 201, and therefore it had no lien against 
the said automobile and directed that it deliver to the Re¬ 
ceiver, or Trustee succeeding him, the said automobile. 
(App. 12 A) 


b. Findings of the District Court 

The United States District Court for the District of Co¬ 
lumbia, after reviewing the Order of the Referee in Bank¬ 
ruptcy, held that the finding by the Referee that posses¬ 
sion of the car was regained by fraud required that his 
order be affirmed and it was so ordered. (App. 21 A) 
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QUESTIONS INVOLVED 

1. "Was the release of the automobile by Gordon to Mc¬ 
Carthy on the 9th day of July, a relinquishment of his 
claim of lien? 

2. Does the repossession by Gordon of the automobile 
from a third person without the consent of the owner re¬ 
store the lien? 

SUMMARY OF ARGUMENT 

The Referee in Bankruptcy’s findings of fact, based on 
evidence adduced in open hearing, are conclusive and un¬ 
challenged. The release of the automobile by Gordon, the 
appellant, on the 9th day of July was a relinquishment of 
his claim of lien, and the subsequent repossession by Gordon 
of the automobile from a third person without the consent 
of the owner did not restore the lien since the possession 
was then unlawful. 

ARGUMENT 

I. The Release of the Automobile by the Appellant to Daniel 

J. McCarthy on the 9th Day of July, Was a Relinquish¬ 
ment of His Claim of Lien. 

Whether the appellant did relinquish his claim of lien on 
the automobile by releasing it to Mr. McCarthy, president 
of the bankrupt, is dependent upon the construction of Title 
38, Section 201 of the District of Columbia Code and on the 
common law of possessory liens. Section 201 of Title 38 
reads as follows: 

Garage keepers shall also have a lien for their 
charges for storage, repairs and supplies to or con¬ 
cerning motor vehicles when such charges are incurred 
by an owner or conditional vendor . . . and may detain 
such motor vehicle at any time they may have lawful 
possession thereof, . . . (emphasis supplied) 

There is but one case construing this section of the Code 
in the Appellate Court of the District of Columbia. In 
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that case, Barrett v. Commercial Credit Co., 54 App. D. C. 
249, which was an appeal of a motion to intervene by one 
claiming snch a lien, the only question decided was that a 
bill of intervenor should be permitted under the facts of that 
case. There is dicta construing the statute, but it reveals 
nothing to throw light on the statute and certainly it is 
not controlling. Therefore, we must look to the decisions 
of other jurisdictions construing similar statutes, and to 
the common law of liverymen’s liens. 

This latter lien is a possessory lien and at common law 
such a lien was based solely on possession and any loss of 
possession extinguished the lien. A lien lost or destroyed 
was the same as if it had never existed. Pharis v. Leach- 
man, 20 Ala. 662. A common law or other lien dependent 
upon possession is waived or lost by the lienor voluntarily 
and unconditionally parting with possession or control of 
the property to which it attached. Such a lien cannot be 
restored thereafter by the resumption of possession. Sachs 
v. Kenyon, 47 App. D. C. 561; Rapp v. Mabbett Motor Car 
Co., 199 NYS 200. 

1 The lien is not waived or destroyed except as to third 
persons, where there is an intent to preserve the lien and 
conditionally parting with possession, Gregory v. Morris, 
96 U. S. 619. 

In statutes merely declarative of the common law—the 
District of Columbia statute falls in this group—and merely 
extending the common law liverymen’s lien to garage keep¬ 
ers and preserving the same remedies, it is essential that 
the lienor has possession or an absolute right of possession. 
Thourot v. Delahaye Import Co., 125 NYS 827. 

The lien given is the right to retain the property in pos¬ 
session as a security for the debt, and if this right is not 
insisted on when the chattel is called for, the owner cannot 
be said to violate any agreement in not afterwards return¬ 
ing it. If the lienor fails to give notice of his intention to 
assert a lien, and voluntarily delivers the chattel to the 
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owner, he must be held to have waived the statute and be 
satisfied with the personal liability of the owner for his 
charges. Seevaum v. Handy, 22 NE 869. The intention to 
retain a lien though conditionally releasing the chattel must 
be shown by the acts and conduct of the parties at the time 
of release and will not be presumed. 

Vaught v. Knue, 115 NE 108 

Grand Garage v. Pacific Bank, 170 NYS 2 

Ford Motor Co. v. Freeman, 168 SW 80 

Where lienor’s acts at time of release indicate intention 
to look to owner personally for charges and not to retain 
lien, the lien cannot be revived by subsequent repossession. 
Caldwell v. Auto Sales & Supply Co., 158 SW 1030; Clarks¬ 
burg Casket Co. v. Valley Undertaking Co., 94 SE 549. 

The evidence must show that the parties understood at 
time of release that the automobile would be returned and 
kept until the bill was paid. There must be evidence of 
lienor’s intention to retain his lien and the lien must be 
asserted. Winton Co. v. Meister, 105 A 301; Covington v. 
Grant, 256 P 213. 

Plaintiff submits that the instant case is one in which 
there was no assertion of a lien, (the bill had never been 
discussed by the parties) and that Gordon, in fact, relin¬ 
quished possession on the strength of McCarthy’s credit. 
There being no showing of an intention to retain the lien, 
the lien was lost when possession was relinquished. Gordon 
released the car unconditionally to McCarthy, agreeing to 
complete the repairs at a later date and the parties intend¬ 
ing that the account would be settled between them, on the 
strength of McCarthy’s personal liability, after all repairs 
were completed. 

The cases hold that where a statute merely re-enacts and 
extends the common law lien, such as those of California, 
New York, and the one here in question, possession though 
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not necessary between the parties, is nevertheless necessary 
where the rights of third parties intervene. 

Kamoran v. Sidney Garage, 244 NYS 339 
Goodman et al. v. Anglo-Cal. Trust Co., 217 P 1078 
Thourot v. Delahaye Imp. Co., 125 NYS 827 
Rapp v. Mabbett Motor Car Co., 194 NYS 200 

n. Repossession from a Third Person Without Consent or 
Authority of the Owner, Will Not Restore a Lien. 

It is larceny to retake possession of an automobile, with¬ 
out the consent of the owner, under a claim of a garage 
keepers lien for repairs and storage. Greene v. Funkhauser, 
121 NYS 1004; Yellow Manufacturing Credit Corp. v. 
Horowitz, et al., 2 NYS 2d 566 (dissent). 

An unlawful seizure of a car will not give to the garage 
keeper possession that can be made the basis of a lien. Owl 
Wet Wash Laundry Co., Inc., v. Karish, 188 NYS 782. 
i In the case of Rapp v. Mabbett Motor Car Co. (supra) the 
New York Court of Appeals (and the case arose subsequent 
to In Re Carter cited by appellant) that lawful possession, 
used in the statute there as here, must be possession derived 
from the owner, or from one acting under the authority and 
with the consent of the owner and does not mean possession 
entirely unconnected with or hostile to the owner’s right. 

Plaintiff submits that the statute under consideration 
here is similar to the New York Lien Law in this respect 
and explicitly provides that the lienor must be in “lawful 
possession” (Title 38, Section 201, D. C. Code). Hence, 
the present possession of appellant, based upon an unau¬ 
thorized and larcenous taking from the Shoreham Hotel 
Garage, must be unlawful and insufficient to support a claim 
of lien against the Receiver below and appellee here who is 
armed by the Bankrupcy Act of 1938 with all of the rights 
of third parties (creditors). 
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CONCLUSION 

Wherefore, the premises considered, appellee respectfully 
prays that the order of the Court below affirming the order 
of the Referee in Bankruptcy requiring appellant to turn 
over the 1949 Lincoln automobile in question to the Receiver 
in Bankruptcy without claim of lien be affirmed. 


Ben Paul, Noble 
1123 Warner Bldg. 
Washington 4, D. C. 
Attorney for Appellee 



